
 
 
 
 

LEGAL ALERT: THE CARES ACT 
 
The Coronavirus Aid, Relief, and Economic Security (CARES) Act was enacted on March 
27, 2020 and is the third major legislative initiative intended to address the public 
health concerns and economic distress associated with COVID-19.  The text of the Act 
may be found here.  Notably, the CARES Act is the largest economic stimulus bill in 
American history.  The CARES Act was designed to provide billions of dollars of relief 
to individuals, businesses, state and local governments, and the health care system 
suffering the impact of COVID-19 in the United States.  The key provisions of this 
massive relief program are outlined in this Legal Alert, with a focus on those provisions 
most applicable to employers in the hospitality industry. 

__________________________________________ 
 
The CARES Act offers two primary forms of financial support: 
 
• Tax and compensation relief for businesses and individuals, including: 

 
o Loosened tax deductions for interest and operating losses; 
o Additional unemployment compensation benefits of up to $600 per week for 

4 months (on top of state-provided unemployment benefits), available to 
independent contractors and the self-employed as well as regular 
employees; 

o Stimulus checks equal to $1,200 ($2,400 for joint filers) plus $500 per 
qualifying child for eligible individuals; 

o Suspension of penalties for individuals who temporarily withdraw funds from 
their retirement accounts early up to $100,000, with three years to repay;  

o Delayed due date for the employer’s share of payroll taxes (6.2 percent) 
related to Social Security and Railroad Retirement for businesses (the 
deferred amounts would be payable over the next two years, with 50% due 
on December 31, 2021, and the remaining 50% due on December 31, 2022); 
and 

o Tax write-offs to encourage charitable deductions and to encourage 
employers’ payment of employees’ student loans. 

-and- 

https://www.congress.gov/bill/116th-congress/house-bill/748/text?q=%7B%22search%22%3A%5B%22Coronavirus+Aid%2C+Relief%2C+and+Economic+Security+%28CARES%29+Act%22%5D%7D&r=2&s=3#toc-HB37C431F57484034A3D8B58B1EC16623
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• Direct financial assistance to businesses, including: 
 

o Over $400 billion in grants for industry sectors, including airlines and travel, 
hospitals, and education; and 

o Nearly $400 billion to support small businesses who are struggling to pay 
essentials like salaries, rent, mortgage interest and utilities.  Of particular 
interest to smaller hospitality businesses, the CARES Act establishes two 
noteworthy programs intended to support private employers: (1) the 
Paycheck Protection Program; and (2) the Employee Retention Credit1.  These 
two programs are discussed further below. 

__________________________________________ 
 
The following two programs are likely to be of particular interest to employers in the 
hospitality industry: 
 
1. Paycheck Protection Program (Sec. 1102) 
 

A. What is the Paycheck Protection Program?  
 
The CARES Act appropriates $349 billion to fund new partially-forgivable small 
business loans.  These loans (“PPP Loans”) are intended to help small businesses 
cover, among other things, payroll costs, mortgage interest payments, rent and 
utilities expenses.  And these PPP Loans are specifically designed to encourage 
employers to retain their employees during the economic downturn caused by COVID-
19.  No collateral or personal guarantee is required for a PPP Loan. 
 

B. Who is eligible for a PPP Loan? 
 
Generally, a business:  
 

o with fewer than 500 employees (including those employed on a full-time, 
part-time, and other basis) per physical location in the accommodation and 
food services sector (i.e., hotels, restaurants, drinking places that serve 
alcoholic beverages); and 

o that was paying employees and/or independent contractors as of February 
15, 2020 is eligible.   

 
Thus, individual hotels, even if affiliates of a major chain, may be eligible for PPP Loans 
if they employ fewer than 500 employees. 
 
 
 

 
1 Please note that an employer may not apply for both of these programs under the CARES Act.  
They are offered as alternatives to one another.  
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An applicant for a PPP Loan must certify the following in good faith: 
 

a. the PPP Loan is necessary to support ongoing operations due to the uncertainty 
of current economic conditions; 

b. the loan proceeds will be used to retain workers, maintain payroll or make 
mortgage payments, lease payments and utility payments; and 

c. the applicant has not received and does not have a pending application for a 
duplicative loan under Section 7(a) of the Small Business Act. 

 
A. How much may an employer borrow under a PPP Loan? 

 
The maximum amount of a PPP Loan for most small businesses is the lesser of (i) 
$10,000,000; or (ii) the average total monthly payments for “payroll costs”2 incurred 
during the one-year period before the date the loan is made, multiplied by 2.53.  If an 
applicant was not in business from February 15, 2019 to June 30, 2019, the maximum 
loan amount is the lesser of (i) $10,000,000; or (ii) the average total monthly payments 
by the applicant for payroll costs incurred from January 1, 2020 to February 29, 2020 
multiplied by 2.5.  
 

B. What expenses may an employer pay using PPP Loan proceeds? 
 
In addition to those purposes permitted by Section 7(a) of the Small Business Act, an 
employer may use PPP Loan proceeds to pay the following: 
 

(i) payroll costs (see footnote 2 for the formal definition)  
(ii) payments of interest on any mortgage obligation (which shall not include 

any prepayment of or payment of principal on a mortgage obligation); 
(iii) rent (including rent under a lease agreement); 
(iv) utilities; and 
(v) interest on any other debt obligations that were incurred before the 

covered period (February 15, 2020 through June 30, 2020). 
 
 

 
2 “Payroll costs” are defined to include: (i) payments for salary, wage, commission, or similar 
compensation; (ii) payments for cash tip or equivalent; (iii) payments for vacation, parental, family, 
medical, or sick leave; (iv) allowance for dismissal or separation; (v) payment required for the 
provisions of group health care benefits; (vi) payment of any retirement benefit; (vii) payment of 
state or local tax assessed on the compensation of employees; and (viii) payments of any 
compensation or income of a sole proprietor or independent contractor that is an amount not more 
than $100,000 in 1 year, as prorated for the covered period. “Payroll costs” do not include: (a) the 
compensation of an individual employee in excess of an annual salary of $100,000, as pro-rated for 
the covered period; (b) taxes imposed or withheld under chapters 21, 22, or 24 of the Internal 
Revenue Code; (c) compensation of an employee whose principal place of residence is outside of 
the United States; and (d) qualified sick leave wages or qualified family leave wages for which a 
credit is already allowed under the Families First Coronavirus Response Act. 
3 Please note that seasonal employers are subject to a slightly modified calculation.   
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C. How much of the PPP Loan is forgivable? (Sec. 1106) 
 
PPP Loans are intended to be forgivable, in whole or in part, if the borrower maintains 
employees and otherwise complies with the terms and conditions of the CARES Act.  
The loan forgiveness will equal the amount spent by the employer in the eight-week 
period after the loan origination date on the following items (not to exceed the original 
principal amount of the PPP Loan): 
 

(i) payroll costs (not to exceed $100,000 of annualized compensation per 
employee);  

(ii) payments of interest on any mortgage loan incurred prior to February 15, 
2020;  

(iii) payment of rent on any lease in force prior to February 15, 2020; and 
(iv) payment on any utility for which service began before February 15, 2020. 

 
The amount forgiven is not considered taxable income to the borrower. 
 
However, the amount forgiven will be reduced proportionally by any reductions in the:  
 

(i) number of employees retained as compared to the prior year; and 
(ii) pay of any employee where the pay reduction exceeds 25 percent of any 

employee’s prior year compensation.   
 
Importantly, an employer will not be penalized by a reduction of the forgivable amount 
for layoffs made between February 15, 2020 and April 26, 2020, as long as the 
employees are rehired not later than June 30, 2020.  Similarly, the pay/salary 
reductions mentioned above must be eliminated by such date to avoid penalty. 
 
If a PPP Loan has a principal balance remaining after the forgiveness described above, 
it will have a maximum maturity of 10 years and an interest rate not exceeding four 
percent (4%).  Lenders are required to defer payments under the PPP Loan for at least 
six months and up to one year. 

 
D. How long does the approval (underwriting process) take? 

 
Pursuant to the CARES Act, the Small Business Administration (“SBA”) must issue 
regulations and guidance within 15 days of enactment of the CARES Act, i.e., no later 
than April 13, 2020.  While those regulations and guidance will provide much-needed 
clarity regarding the loan process and funding timeline, the President announced on 
March 31, 2020 that lenders will begin accepting loan applications as soon as April 3, 
2020. 
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E. If an employer is interested in a PPP Loan, what are the employer’s next 
steps?4   

 
1. Apply for an Economic Injury Disaster Loan (EIDL) online as soon as possible.  

The streamlined application process may be started here: 
https://covid19relief.sba.gov/#/. And EIDL proceeds (up to $10,000) may be 
made available in as little as three days.5 

 
2. Apply for a PPP Loan through an SBA-approved bank or lender.  

 
3. If additional proceeds are required to sustain operations, then apply for an 

additional standard Section 7(a) SBA-backed loan.   
 
2. Employee Retention Credit (Sec. 2301) 
 

A. What is the Employer Retention Credit? 
 
The Employee Retention Credit (ERC) is designed to assist businesses, and eligible 
employers, to keep their employees on payroll when COVID-19 forces the business to 
suspend or close operations.  The ERC is a credit against an employer’s portion of 
payroll tax for an eligible business that is forced to suspend or close operations due to 
COVID-19, or that otherwise experiences a significant revenue decrease, and continues 
to pay its employees while not currently working.  
 
Private-sector employers are allowed a refundable payroll tax credit against employer 
Social Security tax equal to 50% of “qualified wages“6 paid by employers to employees 
during the COVID-19 crisis, up to $10,000 per employee.  The refundable ERC only 
applies to wages paid between March 12, 2020 and January 1, 2021.  Further, the 
amount of qualified wages will depend on the business and its size: 
 

• If the business had more than 100 full-time employees in 2019 (as defined under 
the Affordable Care Act Section 4980H7), the qualified wages are limited to only 
those wages paid by the employer during the quarter when the business was 
shut down. 

 
4 Be sure to consult with a tax professional to identify the specific relief program most beneficial to 
your situation before you apply (e.g., a PPP Loan versus an Employee Retention Credit). 
 
5 Please note that if an employer receives an EIDL, the amount of the EIDL will be deducted from 
the maximum amount made available under a PPP Loan. 
6 “Qualified wages” must all include expenses related to an employee’s health plan benefits.  
Qualified wages do not include paid family and/or sick leave under the Families First Coronavirus 
Response Act for which a credit is taken. 
7 Under the ACA, a “full-time employee” is generally one who works at least 30 hours per week on 
average in a given month.” 
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• If the business had fewer than 100 full-time employees, the qualified wages 
include wages paid when the business was shut down but also wages paid 
during each quarter where there was a sharp decline in year-over-year receipts 
(as described below). 

 
Wages paid may not exceed the amount such employee would have been paid for 
working an equivalent duration during the 30 days immediately preceding such period.  
 

B. What businesses are eligible for the ERC? 
 
To be considered an eligible business, employers must have carried on a trade or 
business during 2020 and satisfy one of the following two tests: 
 

1. Business operations were fully or partially suspended during any quarter of 
2020 due to orders from a governmental authority that limited commerce, 
travel or group meetings in response to COVID-19; or 

2. The business remained open but during any quarter in 2020 experienced a year-
over-year (comparing calendar quarters) reduction in gross receipts of at least 
50 percent. The business is entitled to the ERC for each quarter until gross 
receipts for a quarter exceed 80 percent of receipts from the same quarter in 
2019. 

__________________________________________ 
 

If you any questions on the above, please contact a Stokes Wagner attorney. 
 

THIS DOCUMENT PROVIDES A GENERAL SUMMARY AND IS FOR INFORMATIONAL/EDUCATIONAL PURPOSES 

ONLY.  IT IS NOT INTENDED TO BE COMPREHENSIVE, NOR DOES IT CONSTITUTE LEGAL ADVICE.  PLEASE 

CONSULT WITH COUNSEL BEFORE TAKING OR REFRAINING FROM TAKING ANY ACTION. 

http://www.stokeswagner.com/

